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Introduction

Approximately one in three American women has been physically or
sexually abused by an intimate partner. There is nothing simple about domestic
violence. Trying to understand the dynamics of an abusive relationship and
breaking the existing social paradigms that encourage interpersonal violence
are challenges actors in the legal system face everyday. The material included
in this manual aims to provide ideas and guidelines for law enforcement,
advocates and attorneys who are trying to aid families dealing with this
epidemic.

The statute authorizing the Magistrate’s Order of Emergency Protection,
more commonly known as an Emergency Protective Order (EPO), can be found
under the Texas Code of Criminal Procedure Article 17.292. The order is issued
during magistration (arraignment) of a defendant arrested for a family violence
offense. The law allows for several ways that the emergency protective order
can be requested: the victim of the alleged assault or the victim’s guardian may
request the order; and an attorney representing the state or a peace officer
may request the order on the victim’s behalf. Generally speaking, a victim does
not make an in-person or written request to a judge, but rather articulates the
request to a peace officer or advocate who is familiar with the system and is
able to provide the information to the judge in a timely manner. The order may
also be issued by the magistrate on the court’s own motion. In certain
circumstances — when the assault has resulted in serious bodily injury or when a
deadly weapon was brandished or displayed during the commission of the
assault — the order is mandated by law.

There are various ways that the order may be requested and each route
involves different actors. In each instance there are several steps that must be
taken to ensure the request is successfully articulated to the magistrate. This
manual will detail the processes involved leading up to the issuance of an EPO
highlighting the steps required of each person involved with requesting the order.
The manual strives to encourage best practices possible in handling EPOs.

Please note that throughout this manual, the personal pronoun “she” will be used
to describe the victim, since the majority of domestic violence survivors are
female.

The Women’s Advocacy Project, Inc. is a statewide, nonprofit legal
organization with a mission to provide free legal advice, expand legal
education, and promote access to justice for Texas women in need. One of the
major initiatives created by the agency is the Emergency Protection Order
Program. Under this program attorneys are stationed at the Austin Police
Department’s Arrest Review facility where they review all family violence related
arrests on a daily basis. The attorneys contact each victim to inform her of the
legal resources available and advocate to the magistrate for the granting of an
Emergency Protection Order if requested. Other forms of advocacy offered
through this program include safety planning with the victim and her family,



referring the victim to appropriate agencies, and assessing the need for
emergency shelter or complete relocation.
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Frequently Asked Questions

Below is a list of commonly received questions regarding the Magistrate’s Order
of Emergency Protection, more commonly known as an Emergency Protective
Order (EPO). Hopefully this list will answer any questions raised by this manual, if
not, please feel free to email the Emergency Protective Order Program at
epo@women-law.org.

What can an EPO do?
An EPO can prohibit the offender from:

1. Committing family violence or an act in furtherance of an offense under
842.07(a)(7) of the Texas Penal Code (stalking).

2. Communicating directly with the victim or with a member of the victim’s
family or household in a threatening or harassing manner; and/or
communicating a threat through any other person to the victim or
member of the victim’s family/household.

3. Going with a minimum distance (usually 200 yards) of the victim’s or
member of the victim’s family’s:

a. Residence
b. Place of Employment
c. Child care facility and/or School and Residence if different than
above.
Who can request an EPO?
The EPO can be requested in the following ways:
1. By the victim of the alleged family violence offense;
2. By a guardian of the victim;
3. By an attorney representing the state and

4. By a peace officer.

The court may also issue the order on its own motion and, in certain
circumstances, the order will be mandated by law.



When is an EPO mandatory?

An EPO is mandatory if the offender is arrested for an offense that involved
either:

1. serious bodily injury as defined by the Texas Penal Code, or

2. the use or exhibition of a deadly weapon during the commission of an
assault.

Does the victim have to be present when an EPO is issued or requested?

No, the victim is not required to be present in court when the order is issued and
may request the order over the telephone or through one of the above
mentioned agents. There is no separate application process required of the
victim.

What must be proved to have an EPO granted?

An arrest for a family violence offense alone should be enough to support the
issuance of an EPO. Since an EPO is to be used to help prevent future violence,
an indication from the victim or officer that the victim fears further violence may
further support the request. In some cases, the magistrate may be able to
determine from the facts alone that future violence is likely. The EPO statute
does not require a certain burden of proof. However, probable cause that the
offense was committed is required for an officer to make an arrest.

How long is an EPO effective?

Depending on the circumstances of the case, the magistrate may issue the
order for a minimum of 31 days and a maximum of 91 days. When a deadly
weapon has been displayed, the order must be issued for a minimum of 61 days
and may last up to 91 days. How long the order is issued within this time frame is
within the judge’s discretion. A peace officer, victim advocate, or prosecuting
attorney may provide additional information that would compel a magistrate to
issue an order lasting for the maximum time allowed.

For example: If the victim does not have transportation to get herself to the
appropriate agency to apply for a long term protective order, a longer order
would be helpful, allowing the victim the additional time to make other
arrangements to increase her safety.



What constitutes a violation of an EPO?

Since the EPO forbids the offender from going within a stated distance of
particularly identified addresses, any time the offender comes within the
restricted zones he is in violation of the EPO. The order also forbids harassing or
threatening communication; therefore, if the offender harasses the victim with
telephone calls, emaiils, or letters, a violation has taken place. If the offender
threatens the victim in any manner (written or oral) he is in violation of the order.
The order also prohibits any further acts of family violence. The conduct
prohibited by the order - threatening or harassing communication and further
acts of family violence - are criminal offenses on their own, regardless of whether
there is an EPO in place. However, the charge for violating the EPO may be a
higher charge than the underlying offense standing alone.

For example: If the offender commits a class A assault while there is an active
protective order, the charge for violating the protective order by assault will be a
3d degree felony. The offender can be charged with both offenses — the class A
Assault and the 3@ degree felony Violation of Protective Order.

What is the penalty for an EPO violation?

A violation of an EPO is generally a class A misdemeanor with the possibility of jail
time up to one year and/or a fine up to $4,000. If the offender has previously
been convicted for a violation two or more times, or has violated the protective
order by committing an assault or the offense of stalking, the violation is then a
third degree felony punishable by two to ten years confinement and up to
$10,000 in fines (Texas Penal Code 8 25.07).

How can someone obtain a copy of an EPO?

Under Article 17.292(h) of the Texas Code of Criminal Procedure, copies of the
order are to be sent to the chief of police in the municipality where the
protected person(s) resides or the sheriff of the county where the person resides.
The clerk of the court is ordered to send a copy of the order to the victim. If the
victim needs to obtain additional copies she should contact the clerk of the
court where the order was issued. If unable to get a copy through the court, the
protected person should check with the police department or sheriff’s office.

The victim liaisons with those offices should be able to supply a copy of the order.
In some counties the original order is placed in the offender’s criminal file.

Can an EPO be renewed or extended?
An EPO cannot be extended or renewed. It is recommended that a protected

person seek a two-year protective order while an EPO is in place so that there
will be an overlap in the orders.



How does an EPO differ from a protective order and an ex parte order?

An EPO is a short-term, criminally enforceable protective order. A “regular”
protective order is generally in effect for two years and not all parts of the order
are criminally enforceable. An ex parte order is a temporary order that a victim
receives when she goes to apply for a two-year order. The ex parte order is not
criminally enforceable.

What can a victim do if a peace officer refuses to file an EPO request?

If a police officer refuses to request an order on behalf of a victim, the victim
should contact the victim services division of the police department and make
the request through the victim assistance coordinator. If there is no victim
division or legal advocate readily available in the local family violence shelter or
outreach center, the victim may call the court where the defendant will be
magistrated and make the request directly to the magistrate. There is a limited
period of time, however, to make this request. This is why it is essential for the
legal community to ensure that in such situations there is a system in place to
ensure that the victim’s request will be communicated to the magistrate in time
to issue the order.

What happens if a child custody possession/access schedule conflicts
with an EPO?

The EPO supersedes any conflicting custody orders for the one to three months
the EPO is in effect. The EPO only supersedes the parts of the order that directly
pertain to the child.

For example: The EPO tells the offender (Dad) that he is not to go within 200
yards of Mom’s residence and Mom is the primary conservator. The offender is
to have weekly visitation with child according to the child custody order. The
EPO does not forbid Dad from exercising his right to possession, but does forbid
the offender from going to Mom’s residence to pick-up the child (Texas Code of
Criminal Procedure Article 17.292(e)).



The Role of the Law Enforcement/Peace Officer

In order for law enforcement to be most effective when issuing a
Magistrate’s Order for Emergency Protection, otherwise known as an Emergency
Protective Order (EPQO), it is essential that the officer responding to the scene of a
family violence disturbance understand how an EPO may increase the victim’s
safety. Although the Texas Commission on Law Enforcement Officer Standards
and Education (TCLEOSE) requires a certain number of hours of domestic
violence training, it is imperative that law enforcement also receive direct
training on the legal resources available to victims of domestic violence. This
section covers the officer’s role in requesting an EPO on behalf of a victim
following an arrest for a family violence offense.

Direct File or Officer-on-Scene Cases

It is recommended that patrol officers have several items readily
accessible to them to aid when on the scene of a family violence arrest. These
will be useful when recording the information necessary to complete the
paperwork for an EPO and providing the victim information on available legal
resources. Generally, a combination of these items will be used at the scene.

What can an officer bring to the scene of a domestic disturbance to help
ensure that the victim is made aware of the EPO option?

¢ A Victim Services Pamphlet or Palm Card. This can be left with the
victim and family members after an arrest is made for an offense
involving domestic violence. It will usually contain a list of Texas
Crime Victim’s Rights, information on obtaining an EPO as well as a
two-year protective order, and local resource telephone numbers,
including domestic violence shelters, counseling centers and
drug/alcohol treatment programs. It can also include information
on obtaining Crime Victims Compensation. It is recommended that
the officer record the offense/report number on the card so that
the victim may follow up with the police department.

e Assault Victim Statement. At the scene, the victim will be asked by
the officer to answer questions pertaining to the assault. Including
a question in this statement inquiring whether the victim would like
to request an EPO will both remind the officer to ask the victim
about the order and will inform the judge during arraignment or
magistration whether or not the order has been requested. The
EPO question can be presented on a separate document or can
be part of a “Risk/Lethality Assessment.”
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Risk/Lethality Assessment. A “risk” or “lethality” assessmentis a
group of questions used by victim advocates, law enforcement,
and attorneys to help determine the level of risk of physical harm
within an abusive relationship. Itis by no means the sole or best
indicator of whether a victim is in greater or lesser danger of being
kiled by her abuser, but it does highlight potential warning signs
indicating whether an abuser is more likely to kill. (See the sample
documents/appendix section, pg. 64, for the risk/lethality
assessment document used by the Austin Police Department.) The
assessment contains numerous questions about an abuser’s past
behavior and tendency towards violence. It can also include
guestions about any protective order the victim has had against
her abuser as well as any other type of current or past court order
affecting the interpersonal relationship, including divorce or child
custody orders. Knowledge of previous court orders can help the
officer determine whether he or she should complete the
paperwork necessary to make a motion for an EPO. However, this
does not mean that the absence of prior abusive history or court
orders indicates the victim is not in danger. As with the other
factors that should be considered, the existence of prior court
orders must be considered with regard to the totality of
circumstances.

What does an officer need to receive from a victim to ensure that a proper
motion for an EPO can be completed?

Once the victim is aware of the option to request an EPO, the officer must
gather all the information needed to ensure the documents requesting the EPO
(or “the motion”) will be complete. (See the sample documents/appendix
section for sample motion used by APD.) A motion generally looks very similar to
the final EPO and therefore contains the same information that will be found in
the order. Because the motion may be the only documentation that the
magistrate has to rely on, it is imperative that the officer gather all necessary
information to complete the motion.

There are three main parts to an EPO motion:

Victim Information. All protected people listed on the order must
have DOB (date of birth), race and gender information. This allows
an officer confronted with the order to make sure that the person
claiming to be protected is actually that person.

Suspect Information. This also includes name, DOB, race and

gender. In addition other identifiers such as height, weight, hair
length and color, and eye color should also be listed.
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e Protected Addresses. For each location that the victim needs
protected (home, work, school, and daycare) the officer must
provide the complete address including zip code.

On the EPO motion, there is usually a place to mark whether or not the
victim would like the protected address to remain confidential. If the victim is
planning on relocating to an address of which the suspect is not already familiar,
the officer can choose to mark the address “confidential”. It must be stressed
that although the law allows for an address to be kept confidential, some judges
will not accept an order without a known address. This is because due process
concerns are raised when a person is told to stay away from a certain place
without disclosing the protected location. If the victim is relocating, the officer
should discuss with her the option of not listing ANY address on the order. If the
victim feels safe and comfortable doing so, this may be a better option. Itis
important that the officer explain to the victim that marking an address
confidential on an EPO motion does not guarantee that the address will not be
disclosed to the suspect. This allows the victim to make a fully informed choice
as to the addresses she would like protected.

For example: If the victim chooses to go to the local shelter or to another
undisclosed address she must decide whether this address should be listed on
the EPO. If the address is listed, her new location will be revealed to the suspect.
However, by listing the address, it can be protected by the order and the abuser
can be arrested for coming within a certain distance of the shelter. In this
circumstance, it is extremely important to determine whether listing the address
would increase the victim’s safety or whether it may actually increase her risk of
danger. When making this determination it is important to consider the severity
of the offense, the abuser’s past history of violence, the abuser’s criminal history,
the risk/lethality assessment, if one is available, and any other relevant
circumstances. If the victims is attempting to re-locate and has legitimate
concerns that the abuser will attempt to find her and disregard the order, the
victim’s address should be left confidential. Listing the victim’s address will alert
the abuser to her new location, which may increase her risk of danger,
particularly if the abuser is not likely to follow the order.

In addition to the information necessary to complete the motion, the
officer also needs to record contact information for the victim. This should
include all of the victim’s telephone numbers as well as any alternative or
emergency numbers. It is especially important to note alternative means to
contact the victim when she does not have a home or cell phone. To help
protect the victim’s privacy and safety, each telephone number should be
accompanied by a note indicating whether it is safe to leave a message at the
number and/or if there are certain times that the victim can or cannot be
reached.
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What information should the officer provide to the magistrate to ensure
that the magistrate is aware that an EPO has been requested?

After an arrest is made for a family violence offense, the officer will be
required to complete and turn in certain paperwork. Each item that is turned in
(this generally includes the probable cause affidavit, criminal history and assault
victim statement) may be used to either indicate or support the request for an
EPO. Itis advised that the officer either make mention of the EPO request on the
assault victim statement or as a separate line in the probable cause affidavit.
Most importantly the officer needs to completely fill out the motion for an EPO
and ensure the motion accompanies the probable cause affidavit when sent to
the magistrate. The motion is the primary indication to the magistrate that the
EPO has been requested.

Warrant cases

When a suspect leaves the scene of a family violence disturbance and is
not arrested at the time of the incident, a warrant will be issued for the suspect.
If this occurs, there are additional ways to ensure that the request for an EPO will
be made to the magistrate once the suspect is arrested. First, the officer should
interview the victim at the scene in order to gather the required information as
mentioned above. Next, the officer or detective assigned to the case must be
sure to follow up with the victim to update the information that was provided at
the scene. If the victim has already requested an EPO be issued upon arrest, she
may have updated address or contact information to be used on the order.

How will the warrant inform the magistrate about an EPO request?

When a suspect is arrested on a warrant, it is often more difficult to inform
the magistrate that the order has been requested by the officer on behalf of the
victim. This is because the warrant often contains only the information needed
to establish probable cause. The paperwork rarely includes an assault victim
statement or any other contact information for the victim.

If the magistrate typically only receives the warrant/probable cause
affidavit on a family violence arrest then a system MUST be developed to alert
the magistrate if a request for an EPO has been made. For example, in Travis
County the detective working the case attaches a completed EPO (not a
motion) to the warrant. When the suspect is apprehended, the warrant office is
notified and the completed EPO is faxed to the jail so that it can be presented to
the magistrate along with the warrant. This notifies the magistrate of the request
and provides the information needed to complete the order.

It is imperative in warrant cases that the magistrate has some victim
information. Attaching the completed EPO to the warrant greatly increases the
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odds that an order will be issued. Below are other suggestions on how to notify
the magistrate that an EPO is requested on a warrant case. These generally
require that law enforcement must coordinate with at least two other entities -
the agency that runs the jail and the magistrate.

¢ Include the EPO motion with warrant

¢ Notify the jail that an EPO is requested so they can inform the
magistrate

¢ Notify warrant office and have them fax the motion to court

o Notify the arresting officer (maybe by computer) that the EPO is
requested so that the arresting officer can file a motion for the
order

¢ Speak directly with the magistrate following the suspect’s arrest.

14



Crime Scene Evaluation - A general approach for law

enforcement officers when they arrive at the scene of a domestic
disturbance.

Identifying the Victim

Look for...

Injuries that do not match the stated cause.

A partner who speaks for the alleged victim, won’t leave her
side, or interrupts the victim constantly.

Self-blame by the victim — “| was late getting dinner ready.”
Denial or minimization of abuse.

Acceptance of the offender’s rationalization for the violence -
“He told me | was out of control and needed to be calmed
down.”

Low self-esteem - this can be illustrated by expressions of
embarrassment because of the abuse, shame that she is
having to reach out to strangers for help, or shame that she was
unable to keep the relationship together. These are all
reflective of blaming herself for the violence.

Forced emotional or economical dependency.

Belief that her partner is omnipotent — they can do anything
they want and always have the right to do so.

Isolation from family and friends.

Hypersensitivity to partner’s wants, needs and emotions.

Rigid gender roles.

***\/ictims may be any race, class, sex, profession or sexual
orientation. ANYONE CAN BE A VICTIM, ***
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Identifying the Offender

Look For...

A crime scene that does not match the offender’s statement.
Injuries that do not match the stated cause.

Minimization of the violence OR denial that any violence
occurred.

Projection of blame - “She made me do it.” OR blames others
for his feelings and behavior.

Apologetic to victim, promises to change behavior.
Controlling and/or manipulative behavior.

Unrealistic expectations of the other partner or children. He
expects her to be the perfect wife, mother and lover.

Cruelty to children.

Cruelty to animals.

Jealousy or continued accusations of cheating — Extreme
jealousy is a sign of insecurity and possessiveness. A certain
amount of jealousy may be present in a healthy, non-abusive
relationship. In an abusive relationship an excessive level may
exist; this may be illustrated by a complete lack of trust,
including always checking to see if the partner has been with
who she says she is with, checking call logs on her cell phone,
or checking emails.

Hypersensitivity.

Rigid gender roles. Also termed “male privilege” — where he
sees his female partner as inferior to men and/or unable to
function without a relationship with a man.

*** Abusers may be congenial, charming, articulate, social
people of any race, sex, class or sexual orientation. **
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Responding to the Scene

e Separate the parties and interview each party alone.
¢ Examine the scene - what has been broken, torn, destroyed...
e Talk with all withesses and children. Children exposed to family
violence may exhibit some of the following behaviors:
- May be withdrawn or clingy, depressed or irritable.
- Increased startle response — jumps at “everything” or seems
constantly on edge.
Be aware that a child that witnesses abuse can also seem very
friendly and secure. The child may have found that this is the
best way to deal with the emotions.
- Regressive behavior. For example, the child may revert to
wearing diapers after a successful period of toilet training.
- Nightmares.
- Difficulty eating and sleeping.
- Narrow range of emotions.

e Make an Assault Victim Statement (AVS) available to the
victim. This may be given to the victim at the scene by an
officer or victim advocate. The information contained in the
form is essential for helping the victim increase her level of
safety. The AVS will often ask about past violence (both
reported and unreported incidents), names and contact
information for witnesses and children, as well as information
relating to how the assault took place.

e Review available family violence resources with the victim
including the county’s family violence shelter and crisis center
and any other resources the victim may need to escape the
abuse such as Legal Aid or the local agency handling two-year
protective orders.

e Advise the victim of her right to request a Magistrates Order for
Emergency Protection (also referred to as an EPO). The
arresting officer can file a motion on the victim’s behalf with
the probable cause affidavit. Advocates can encourage the
victim to contact the appropriate agency or person to make
the request.

¢ Safety Plan with the victim. Safety planning can be done by
anyone at the scene: Police/Sheriff’s officer, crises counselor,
or advocate. A safety plan should inform the victim of ways to
increase her personal safety such as:

- varying her daily routine,
- changing locks at the home and/or work place,

17



- carrying a disposable camera,

- contacting friends, family and neighbors to inform
them of her situation so that they can watch out for
the offender, and

- keeping children’s and her personal records in a
place where they can be easily located if the
victim has to escape with little notice.

A safety plan can also encourage the victim to apply for a
protective order.

If there is no crisis team available, there are several state and
national organizations that the victim can call to receive help.
This manual includes information on these organizations in the
appendix.
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Effective Intervention with Battered Women

Providing Effective Support:

1.

Allow her to tell her story. Let her know you believe her and want to
listen.

Allow her to express her feelings. She has a right to be angry,
scared, etc....This may be the first time she is feeling safe enough to
express anger over her victimization.

Express your concern for her safety and the safety of her children.
She may often deny that abuse has occurred or deny the level of
danger to herself and/or her children. She may be in extreme
danger from her abuser. Help her explore how she might increase
her level of safety.

Let her know that help is available. Keep information at hand to
share with her about help lines, shelters, counseling and other
resources.

Reinforce the idea that nobody deserves to be beaten. Remind her
that she is not the cause of the beatings. She is his excuse.
Changing her behavior in the relationship will not stop his violence.

Realize that she may be embarrassed and humiliated about the
abuse. She may have left the relationship before and may be
afraid that people will not believe her this time. Since she may feel
that the responsibility for the relationship is hers, she may think the
abuse is her fault. She may have denied the abuse at one time, but
now wants help. Support her desire for help now.

5 Things to Say to a Victim

O O O0OO0Oo

You do not deserve to be abused.

| am afraid for your safety.

| am afraid for the safety of your children.

It will only get worse.

I/We are here for you when you are ready to leave.

19



Why Doesn’t She Just Leave?

Many people ask why the victim does not just walk away from the abusive
relationship. To a healthy person in a healthy relationship it may seem
unbelievable that an individual would “willingly” go back to their abuser,
but there are many reasons the victim may feel that she cannot leave:

e The first 24/48 hours after leaving an abusive partner are the most
dangerous; the victim may fear further physical harm that is worse
than what she is currently enduring.

e Fear of losing the children.

e Fear of being without a mate or partner.

e Love for the partner and hope he will change. He says he will go to
counseling/get help.

e Afraid of Failure — The victim may fear that family, friends and/or the
community, will believe it was “her fault.”

e Feelings of embarrassment or shame.

e Lack of Financial Resources.

e Possible negative responses from the community, police, courts,
social workers and/or the religious community.

e Language or disability barriers.

e Fear of the unknown.

e Self-blame for the violence; the victim may think she deserves the
abuse.

e Religious beliefs.

e Cultural beliefs — “This is accepted/not illegal where | come from.”

e Fear that the abuser may make a false report to the police or CPS.

** You can never underestimate the power and control that an abuser
has over the victim. You can never underestimate the fear. Even if you
think any sane person would leave the relationship, understand that the
victim does not necessarily feel like she has anything to gain by being
away from her abuser. People do not stay in abusive relationships
because they are ignorant, uneducated or stupid.
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Magisterial Duties

After an arrest involving family violence or stalking under Article 42.072 of
the Texas Penal Code, a magistrate may execute an emergency protective
order (EPO) effective for at least 31 days, and under certain circumstances up to
91 days, in accordance with Article 17.292 of the Texas Code of Criminal
Procedure. The order may have been requested by the victim or on behalf of
the victim, may be entered upon the magistrate’s own motion or may be
required by law. If an order is issued, it must be issued at the time the defendant
appears before the magistrate. The magistrate may also suspend the
defendant’s license to carry a concealed handgun issued under 8411.177 of the
Government Code.

Whether or not an EPO is issued will depend upon many factors. First and
foremost is whether the magistrate has been provided with complete and
accurate information in the documents completed by law enforcement or
victim assistance personnel to finalize an order. If the arresting officer or victim
has requested the EPO, the magistrate may only need to transfer the information
provided to a formal court order. If no EPO has been requested, the magistrate
may find that one should have been due to the circumstances of the case. In
this situation, the magistrate will have to collect the required information in order
to issue the order.

EPO Magistration Checklist

Below are factors the magistrate should consider when deciding whether
or not to issue an EPO:

e Determine if any of the following persons are available:

= A peace officer involved in the arrest;

= An attorney representing the State of Texas;

=  The victim; or

» The guardian of the victim.
If any of the above is available, the magistrate should consider requesting
the presence of one or more of the above or make contact with them to
obtain more information regarding the circumstances surrounding the
arrest.

o Determine if the case involves “family violence” as defined by sections
71.004 and 71.0021 of the Texas Family Code:
= An act or threat of violence by one member of a family or
household against another member of a family or
household.
= Abuse of a child of the family or household by a member of
the family or household.
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* An act of dating violence, as victim and defendant have a
dating relationship (more than a casual acquaintanceship
or ordinary fraternization).

In addition, any information supporting the arrest of the defendant that is
provided to the magistrate must also be considered when making the
determination of whether or not an EPO should be issued. Supporting
documents may include assault victim statements, risk/lethality assessments
and EPO motions.

Mandatory EPOs

Article 17.292 of the Texas Code of Criminal Procedure outlines the times
when a magistrate shall issue an order for emergency protection. They are
offenses involving:

» serious bodily injury to the victim; or
» the use or exhibition of a deadly weapon during the
commission of an assault.

When the offense involves the use or exhibition of a weapon, the
magistrate is required to issue the order for a minimum of 61 days and may issue
the order for up to 91 days.

What Needs to Be in the Order

e Identify the:
»= victim
= members of the victim’s family or household
= children

e Identify the:

* residence

= place of employment or business; and

= school or child care facility where a child to be protected by the
order is in attendance or is enrolled.

22



¢ Determine the minimum distances the defendant must maintain from
each location. Common distances are 500 feet and 200 yards.

¢ Determine whether any children should be protected by the order. All
members of the victim’s family and household fall under the protection of
the order, but if a school or daycare is specifically identified then the
child(ren) should also be listed.

o Determine if possession of firearms should be prohibited. Magistrates
should note if the defendant is a peace officer.

** While the magistrate appears to have discretion to prohibit the
possession of firearms in the CCP, the Penal Code 46.04 appears to
make possession of a firearm by a person subject to a magistrate’s
protective order illegal regardless of the content of the order.

¢ |dentify the defendant on the order by DOB (date of birth), and other
physical descriptors such as race, ethnicity, height, weight, and hair and
eye color. If the defendant has a driver’s license or ID number, this should
also be included.

What Must Be Done at Magistration

= Explain the contents and meaning of the order to the defendant.
o The order must contain the following statements printed in bold
type or in capital letters:

A VIOLATION OF THIS ORDER BY COMMISSION OF AN ACT
PROHIBITED BY THE ORDER MAY BE PUNISHABLE BY A
FINE OF AS MUCH AS $4000 OR BY CONFINEMENT IN JAIL
FOR AS LONG AS ONE YEAR OR BY BOTH. AN ACT THAT
RESULTS IN FAMILY VIOLENCE OR A STALKING OFFENSE
MAY BE PROSECUTED AS A SEPARATE MISDEMEANOR OR
FELONY OFFENSE. IF THE ACT IS PROSECUTED AS A
SEPARATE FELONY OFFENSE, IT IS PUNISHABLE BY
CONFINEMENT IN PRISON FOR AT LEAST TWO YEARS. THE
POSSESSION OF A FIREARM BY A PERSON, OTHER THAN A
PEACE OFFICER AS DEFINED BY SECTION 1.07, PENAL
CODE, ACTIVELY ENGAGED IN EMPLOYMENT AS A SWORN
FULL-TIME, PAID EMPLOYEE OF A STATE AGENCY OR
POLITICAL SUBDIVISION, WHO IS SUBJECT TO THIS ORDER
MAY BE PROSECUTED AS A SEPARATE OFFENSE
PUNISHABLE BY CONFINEMENT TO IMRPISONMENT.

NO PERSON, INCLUDING A PERSON WHO IS PROTECTED BY
THIS ORDER, MAY GIVE PERMISSION TO ANYONE TO
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IGNORE OR VIOLATE ANY PROVISION OF THIS ORDER.
DURING THE TIME IN WHICH THIS ORDER IS VALID, EVERY
PROVISION OF THIS ORDER IS IN FULL FORCE AND EFFECT
UNLESS A COURT CHANGES THE ORDER.

» Ensure that a copy of the order is served on the defendant, and
that he or she signs the acknowledgment.

= File the original order and acknowledgment with the court clerk.

= Ensure that a copy of the order is sent to the following:
0 The victim
0 The Department of Public Safety
0 The chief of police in the municipality or the sheriff in the
county where the protected person resides.

What should the court consider when determining whether to issue an EPO
on the “court’s own motion”?

If the magistrate is presented with paperwork from the arresting officer on
a family violence offense that does not include a motion for an EPO and does
not mention whether or not the victim would like to request one, the court can
enter an EPO on the court’s own motion. The magistrate can utilize the
paperwork presented at arraignment or magistration and consider any other
relevant information available in order to make an informed decision.
Alternatively, if the victim has clearly indicated that she is not requesting an
order, the magistrate may choose to issue the order against the victim’s wishes if
the determination is made that the circumstances warrant the issuance of an
EPO.

A key document for the magistrate to consider is the assault victim
statement. The magistrate may not always be provided this document at the
time when the probable cause affidavit is submitted, but can request a copy
either through the arresting agency or the prosecuting office (the county or
district attorney’s office). The assault victim statement will hopefully provide the
magistrate with insight into the relationship. It may include questions regarding
past violence or the victim’s state of mind/physical state after the assault. If the
victim is classified as “fearful” or “scared” on the statement, this may indicate the
need for protection.

Another factor the magistrate should take into consideration is whether
the victim is pregnant. This information may be mentioned in the probable
cause affidavit or the assault victim statement. Studies have shown that a
pregnant victim is more likely to be abused or face heightened incidences of
abuse. If the magistrate chooses to call the victim, this information should be
confirmed and taken into consideration.
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The magistrate must also consider whether or not the victim has recently
sought to separate from the defendant or end the relationship. The end of or the
threat to end the relationship is another factor that may lead to a heightened
incidence of violence.

Another source of information is the risk/lethality assessment. This
assessment serves multiple functions and is a way for the magistrate to assess the
most appropriate intervention or service necessary for the victim. A simple
assessment considers nine characteristics of abusers. There is reason to believe
that there is an increased risk to the victim if many of these characteristics are
identified in the offender. Itis not predictive, but it does provide a baseline
measure from which to work when determining whether or not to issue an EPO.

1.

Does he have a history of threats of attempted homicide or suicide?
Has he discussed murder/suicide pacts with the victim?

Is he depressed? Are there particularly stressful life events going on —
unemployment, poverty, death of a loved one, or a job change?
Does he have a history of mental illness?

Does he have weapons or access to weapons?

Is he obsessed with the victim? Does he feel that he cannot live
without her? Is he socially isolated, and does he feel hopeless about a
future without her?

Does he express rage about her leaving?

Is he involved with or addicted to drugs and/or alcohol?

Is he stalking her? Does he continually harass her? Will he refuse to
leave her alone?

Is there an escalation in his threats and/or actual physical violence?

Does he have access to her? Does he know her location? Can he get
to her?

These factors must be considered within a totality of the circumstances.
Although there is no exact formula to predict lethal behavior, when
exhibited, these indicators warrant concern and may illustrate the need
for an emergency protective order.
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Bail, Personal Bond and Holds

Although it may seem that the legal system is at odds with victims of family
violence because of its complex nature, the legislation defining domestic
violence laws is broad and gives great power to the judiciary in protecting the
victim. Within the legal system there are several instances where the magistrate
is given the opportunity to address victim safety, including setting conditions of
release for the offender and/or providing legal protection for the victim. The
setting of bail or the granting of a personal bond is one of the first times during a
family violence arrest that the magistrate can act to protect the victim and the
community.

There are four ways in which a defendant can get himself out of jail after
an arrest: personal bond without an attorney, personal bond with an attorney,
using a surety to post bond (like a bondsman), or paying the bond amount to
the courtin full. If the defendant is released on a personal bond then the court
can maintain more control over the defendant. If the defendant uses a
bondsman or bails himself out, then he has no duty to the court other than to
appear when required. Bondsmen do have the authority to place restriction(s)
on a client; however, the duty to abide by any conditions owed is to the
bondsman and not the court.

Personal Bond

Personal bond is governed by the Texas Code of Criminal Procedure
Article 17.03 and allows for a defendant to be released on a personal bond
without having to pay the 10-20% that would be charged by a bails bondsman.
Essentially, the defendant is released without putting up any money and is then
under the supervision of the office posting the personal bond.

Release on personal bond has both advantages and disadvantages. The
most advantageous aspect of the personal bond is that the court is able to
place conditions on release that can positively affect a victim of family violence.
These conditions may include: a “no contact with victim” mandate, family
violence evaluation through a licensed facilitator, completion of a batterer
intervention and prevention program (also called “diversion programs”), and
drug and/or alcohol counseling. The defendant may also be placed on pre-trial
supervision, which generally includes reporting to a pre-trial officer on a regular
basis.

In order for an offender to receive a personal bond, he must be able to
satisfy the criteria set forth in Texas Code of Criminal Procedure Article 17.04. In
addition, the office overseeing the personal bond may have other qualifying
criteria. With regard to the victim’s safety, the most common condition for
release on personal bond after a family violence arrest is requiring that the victim
recommend or agree to the granting of a personal bond. Personal bond should
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generally NOT be granted if the victim is fearful for her safety upon the
defendant’s release. This is primarily because a defendant released on personal
bond will usually get out of jail more quickly than someone who needs a balil
bondsman or who must come up with the total bail amount. This leaves the
victim with less time to get to a safe location, apply for a protective order or
access other victim service resources.

The issuance of the Magistrate’s Order for Emergency Protection,
otherwise known as an Emergency Protective Order (EPO), may affect the
granting of personal bond. If/when the victim is consulted regarding a personal
bond and she tells the office handling the bond (such as pre-trial services) that
an EPO will be issued, personal bond for the defendant may not be
recommended for two reasons. The first is because the EPO usually forbids the
defendant from returning to the victim’s residence, which is often also the
defendant’s residence. If the defendant is unable to provide an address where
he will be staying, personal bond will be denied. Second, victims are usually
asked whether or not they are fearful of the defendant or concerned that he
may pose a threat upon release. The presence of an EPO is an indication that
the victim is fearful for her safety. If the victim indicates that she is afraid of the
defendant or is concerned about her safety, a personal bond generally will not
be recommended. However, even when the victim has concerns about her
safety, she still may agree to a personal bond if she has requested an EPO. The
issuance of the EPO may increase her sense of safety so that she is less fearful
because of the protection offered by the order. A victim may also support a
personal bond for financial reasons.

It should be noted however that even if the office that handles personal
bond declines to recommend the bond to the magistrate, the magistrate may
choose to grant the bond over the recommendation. This typically happens
when the defendant has hired an attorney and the attorney approaches the
magistrate requesting personal bond. Even if an attorney has helped the
defendant to receive a personal bond, any conditions placed on the bond must
still be followed.

Bail

If the defendant does not qualify for, or is not granted a personal bond,
he must either use a surety to bond out or pay the fullamount to the court. The
amount that balil is set at is ruled by Texas Code of Criminal Procedure Article
17.15, which details what must be considered by the magistrate when setting
bail. In family violence cases the most important part of the statute is the broad
language concerning victim safety: “The future safety of the victim of the
alleged offense and the community shall be considered.”

If there is doubt that the magistrate setting bail is aware of the existence
of an EPQ, it is essential that an advocate or law enforcement officer find the
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opportunity to inform the magistrate prior to the hearing. The request provides
notice to the magistrate that the victim has concerns/fears for her safety, which
may affect the amount of bail. Although bail is not meant to be punishment,
and should not be set so high as to be oppressive, setting a low bail when the
victim has expressed fear for her safety is contrary to the legislative intent of the
statutes governing bail.

When a request is made for bail reduction and the suspect has been
charged with Murder, Capital Murder, Indecency with a Child, Aggravated
Kidnapping, Aggravated Sexual Assault, or Aggravated Robbery, notice of this
request shall be given to the prosecutor. In this instance the prosecutor may
request a hearing on the bail reduction. This gives the prosecutor the
opportunity to advocate against the bail reduction and to inform the victim of
this request.

As with personal bond, the magistrate may put conditions on any bond
set. According to Article 17.40 of the Texas Code of Criminal Procedure titled
“conditions related to victim or community safety”, the magistrate may “impose
any reasonable condition of bond related to the safety of the victim of the
alleged offense or to the safety of the community.” Although the authority to
assess conditions on bond is granted to the magistrate, ensuring that the
defendant follows the conditions can be complicated. If the defendant violates
a bond condition, he cannot be immediately arrested. Any allegation that the
defendant has violated a bond condition is subject to a hearing.

Holds

Generally when a person is arrested, bail is set and, in accordance with
Article 17.29 of the Texas Code of Criminal Procedure, the accused is “at once
set at liberty” (immediately released) once bond is posted. For victims of
domestic violence this can create a very unsafe predicament. If the suspect has
been arrested but the victim does not have sufficient time to make
arrangements for her safety, the victim may end up in a more dangerous
situation than before the defendant was arrested.

Article 17.29 does not apply if there is probable cause to believe the
violence will continue if the person is immediately released. In such instances,
24-48 hour holds are another way that the court system can help increase victim
safety. Article 17.291 of the Texas Code of Criminal Procedure allows the
arresting agency to hold an arrested person for a period of 4-48 hours. The hold
begins after bond has been posted. The arresting agency must receive written
authority for the hold from the magistrate. The magistrate is guided by sections
(b)(1) & (2) of Article 17.291, which details the criteria for ordering a hold to be
placed.
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If the additional hold period exceeds 24 hours, the magistrate must also
have probable cause that the person committed the instant offense and that,
during the 10-year period preceding the date of the instant offense, the person
has been arrested: (A) on more than one occasion for an offense involving
family violence or (B) for any other offense, if a deadly weapon, as defined by
81.07 of the Texas Penal Code, was “used or exhibited during the commission of
the offense or during immediate flight after commission of the offense.”

The following generally details the circumstances under which a hold can
be placed on individual after he has posted bond:

1. The arresting or holding agency has reason to believe violence will
continue if the suspect is immediately released (hold up to 4 hours after
bond posted).

2. The magistrate has reason to believe violence will continue if the
suspect is released (hold up to 24 hours after bond posted).

3. The magistrate has reason to believe violence will continue if the
suspect is released AND the suspect has a prior arrest for an offense
involving family violence or the instant arrest is one involving a deadly
weapon (hold up to 48 hours after bond is posted).

Uses for 24 — 48 Hour Hold

The agency or magistrate requesting a hold must have reason to believe
the violence will continue if the suspect is immediately released. For instance,
the magistrate may believe violence may continue when the respondent is
released because the suspect may project his anger at being arrested towards
the subject. Also, there are certain situations where, if the suspect is
immediately released, it is probable that violence would continue and the victim
would likely be in immediate danger:

1. Victim is moving out of the private or shared residence. If the victim is
attempting to leave her residence and relocate, she needs time to
safely get out and remove personal belongings. If the abuser returns
to the house during this moving time, an extremely dangerous situation
could be created for the victim. Studies have repeatedly shown that
the most dangerous time for a victim is when she is trying to separate
from or leave her abuser. Placing a hold on the suspect allows the
victim more time to get out of the residence and to relocate to a safer
location.

2. Victim is leaving town/community. This is similar to the above scenario
except that the victim is attempting to go further than just leaving the
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residence. In this instance, a longer period of time may be needed for
the victim to get to a safer location.

Although a hold may allow the victim extra time to get to a safer location,
even when a hold has been issued, the victim still needs to be advised of the
hold’s limitations. In addition, the victim should be encouraged to seek
assistance from the advocacy community so that she may continue to access
resources after she has left her abuser.

Victim Notification

Once the arrested person has posted the bond amount or has qualified
for personal bond, the individual is to be released without delay unless a hold is
issued as indicated above. When a person is arrested for an offense involving
family violence, the law enforcement agency holding the person shall make a
reasonable attempt to give the victim notice of the suspect’s immediate release.
(Texas Code of Criminal Procedure Article 17.29 (b)).
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Victim Advocacy

Since the Magistrate’s Order for Emergency Protection, otherwise known
as an Emergency Protective Order (EPO), is time sensitive in nature, the role of
the victim’s advocate can be crucial. The arresting officer, crisis counselor,
attorney, court clerk, or magistrate may serve as an advocate. Each of these
people will have an opportunity to assist the victim in pursuing her safety goals
through the various steps of the process, including the request, issuance,
notification, and recording of the emergency protective order. The “victim
advocate” may be an individual employed by a law enforcement agency or
prosecutor’s office as well as one employed by a local domestic violence shelter
or outreach agency.

Initial Victim Contact

It is recommended that each victim of a domestic violence offense be
contacted by a victim advocate following the arrest of the abuser. This is
especially true in counties or cities where there is routinely no indication in the
responding officer’s documentation that the option of an EPO was discussed
with the victim. In collaboration with the local domestic violence agency, a
system should be established so that no victim that would have requested an
EPO is overlooked. Ideally, a victim advocate will have contact with the
domestic violence victim some time after the arrest, but before the defendant is
arraigned or magistrated. This initial client contact with the advocate can be
extremely enlightening, empowering and reassuring for the victim.

The primary purpose of phone contact from the victim advocate is to
assess the necessity of an EPO by first explaining what the order can and cannot
accomplish. Often, the victim does not understand the details involved in
requesting the order, or the provisions of the order, at the time of the arrest
because she may have been still be shaken by the trauma of the assault. She
may have requested or declined the EPO only hours before, but upon further
consideration has changed her mind. After a brief introduction, including an
acknowledgement that the call may be at an inconvenient time or place for the
victim, most people are eager to discuss their case. The advocate should have
some basic training in family violence, an ability to soothe someone in crisis and
a sensitive interpersonal communication style. Some people are more disclosing
than others, and it is essential that the advocate remain non-judgmental,
empathetic, professional and attentive.

During this first contact, the EPO can be described quickly and efficiently
in order to assess the victim’s interest in and need for the order.

For example: “This is a temporary order, lasting between one and three months.
It tells (use the defendant’s name or a familial title like ‘your husband’) three
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things. First, he can’t commit any more violence against you. Second, he can’t
threaten or harass you or anyone else in your family. Third, and this is the most
important part, he can’t come within 200 yards (or whatever distance the
magistrate may use) of your home, work or the kids’ schools. This order is an
important step to help protect people involved in family violence, dating
violence or stalking situations. The order is criminally enforceable, meaning that
if he violates it, he will be arrested if the police are informed about the violation.”

If the victim is interested in pursuing an EPO, but no mechanism has been
put in place for this request to be presented to the magistrate before the
arraignment, the victim advocate must be able to find a way to communicate
the request to the magistrate in time to have the order issued. This means that
the request must be made to the magistrate before the defendant is arraigned.
In this situation, the victim advocate may be the one required to collect the
necessary information to issue the EPO and must ensure this information reaches
the magistrate. A victim assistance coordinator employed by a law
enforcement agency or prosecutor’s office may be also be asked to collect
information to complete the motion for the EPO if the peace officer or state’s
attorney will be requesting the order on the victim’s behalf.

Required EPO Information

During contact with a victim requesting an EPO, the victim advocate can
ensure that necessary paperwork be completed or updated so that the
subsequent database entry documenting the EPO will aid enforcement of the
order.

Identifying Information

The first step in drafting a complete EPO is to have the names, dates of
birth and descriptors of the parties involved. Generally, race, ethnicity and
gender are listed with each name. Second, additional information is required on
the defendant, including height, weight, hair length and color, eye color, and
driver’s license number, if any. While this information is usually contained in the
police report, it may also be located on the criminal history or booking sheet of
the defendant. If all those sources fail to provide the information, the advocate
should then ask the victim.

Each victim advocate must be aware of the importance of entering this
information into the Texas Crime Information Center (TCIC) for every protective
order, as well as each EPO, that is issued in the State of Texas. This registry is
maintained by the Department of Public Safety and is linked to the FBI’s National
Crime Information Center (NCIC). According to the Texas Family Code §86.011,
each order must be entered into the TCIC protective order database by law
enforcement within 10 days of receipt from the district or county clerk. Each law
enforcement agency with jurisdiction over the protected person is charged with
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the duty of registering each order. The district or county clerk is responsible for
sending the order to the appropriate law enforcement agencies (Texas Family
Code §85.042).

While this identifying information is arguably not required to have a legally
valid order, it is essential for an enforceable order since law enforcement must
rely on the databases for probable cause and a good faith basis for an arrest on
a violation of a court order. If information is omitted, or unknown, it will delay the
process of entering the EPO into TCIC/NCIC. A delay may prove fatal; therefore,
the advocate should concentrate on compiling all of the necessary information.
If, however, no advocate has handled the case, the clerks inputting the data
should use every resource available to identify the missing information and get
the EPO into the database as quickly as possible.

Protected Addresses

The next step is to go over the protected addresses with the victim. Each
must be a complete physical address, including zip code. Even if this information
has already been provided, there is no harm in confirming the locations again.
The victim may have forgotten to list a babysitter’s house or a daycare. She may
not have realized that her work address can also be listed. In some cases, the
victim may have already found another place to live temporarily, such as a
friend or family member’s house or in a shelter.

In certain instances, the victim will have re-located and would like to
request an order but does not want to reveal the location where she will be
staying to the suspect. Unfortunately, some judges will be reluctant to keep the
protected address confidential. There are legitimate due process concerns that
may be at stake if the defendant is not aware of the places he cannot go. Some
of these concerns can be alleviated, however, by inserting the phrase “any
known address of the victim”. Then, if a violation charge is ever brought against
the defendant, the prosecution can prove that the defendant knew the victim
lived at the location where he was found, in violation of the order. However, a
few magistrates will refuse to issue an EPO without a specific address and will not
issue one with confidential provisions. If that is the case, it is generally better to err
on the side of omitting an address than to list an otherwise unknown location.

When deciding whether or not to include an address, the advocate must
also consider and discuss with the victim the likelihood not only of a violation, but
an attempt on her life or the lives of people around her. A risk/lethality
assessment will assist in this determination as will a review of the history of abuse
and the most recent violence. The advocate should explain the dilemma to the
victim and allow her to contribute to the solution. If she feels that the defendant
is likely to obey the order and the previous violence has been minimal, listing an
unknown address may be okay, as long as the victim is aware that it will no
longer be a secret. However, if the victim feels that the violence has escalated
to the point that she fears for her life and she must escape into hiding, it is best to
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not list any address at all. Having a valid and enforceable order is worth nothing
if it creates a greater risk of danger for the victim.

Length of EPO

It is important for the victim to know the limited duration of the order.
Many magistrates will default to issuing 31-day orders. While this is generally a
sufficient time frame, some circumstances may warrant a longer order.
Alternatively, the 31 day order may be too long for a particular case.

For example: If a victim is moving out within a few days or weeks and wants the
defendant to return to the shared address once the move is completed, the
judge may be reluctant to list the soon to be vacated residence on the order. In
this event, it is recommended that only the new address be protected by the
order and the advocate should discuss the option of a 24/48 hour hold with the
victim. This will allow the victim time more to move out of the residence before
the suspect is released and help to ensure that she remains safe while still at the
unprotected address.

In the alternative, a 31-day order may be too short. If special obstacles exist for
the victim, the advocate should try to seek a 61-day order or even a 91 day
order if a deadly weapon has been displayed.

For example: A victim may have unreliable transportation and/or no alternative
child care. It will be difficult for her to pursue other legal remedies, like a civil
protection order or divorce, within one month. In such a case, a longer order
(either 61 or 91 days, depending on the circumstances) is appropriate and
should be issued.

It is important to explain that the EPO is a temporary order and it cannot be
extended or renewed. The victim should understand that she must pursue other
long-term legal remedies.

Frequently Asked Questions

While it is impossible to enumerate the multitude of questions that may
arise, the advocate should at least be able to answer the following questions
during the initial contact with the victim. If not, the advocate should have a list
of possible referrals for each question. The most common questions will have
been covered by an explanation of how the EPO works and through the
information gathering process.
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“When will he get out of jail?”

Never give a definitive answer to this question. Some people get out of
jail remarkably fast. Refer her to the jail and discuss victim notification systems in
place in the county. Also refer her to a pre-trial services/personal bond office, if
one exists. Finally, encourage her to be prepared for his release sooner, rather
than later.

“What about all of his stuff?”

Advise her to make his belongings available to him to minimize any
negative contact over personal belongings. She can deliver them to a safe,
neutral location prior to his release from jail. She can pack his things up and
have someone she trusts pick up the belongings. In an extreme situation, she
can pack and move his belongings to a storage unit, pay some rent in advance,
and mail/deliver the key to the defendant, his family or trusted friend.

“What if I'm not on the lease?” or
“This is his house and he pays the rent/mortgage.”

Explain that the EPO supersedes any other contractual agreement. Help
her to understand that if she is not on the lease and she does not get an EPO, he
may threaten to have her evicted. An EPO will not release a defendant from his
legal obligations under the lease or mortgage. However, issues relating to
pending evictions, foreclosures, public housing or other specific legal obstacles
to her residential status should be referred to a legal service provider or hotline.

“Can | visit him in jail?”

Technically, the answer is yes. However, many jails have a policy that
prohibits victims with protection orders from visiting an inmate in jail. (See
discussion under the section on Modifications of EPOs, pg. 54). Itis generally
advisable for the victim to avoid seeing the defendant in jail. If she is struggling
with issues of guilt or closure, she should be referred to a family violence
counselor.

“Can we see each other or talk on the phone?” or
“Can he still see the kids?”

Yes. Explain that the order does not prohibit contact with the suspect but
reiterate the provision regarding threatening and harassing communication
again. Also, explain that any visitation that may be scheduled may continue so
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long as the order is followed. This means that if the suspect will have visitation
with the children, he may do so as long as the visitation or exchange does not
occur at the protected residence. Itis also important to discuss the special
concerns regarding child visitation in abusive relationships. Safety plan and refer
her and the children to family violence counseling.

Safety Planning

Each case is different and requires a different level of safety planning. If
the victim is in a hurry, the advocate should encourage her to contact the
advocate again when she has more time or refer her to a domestic violence
hotline. If she has declined the EPO and plans on reconciling with the
defendant, go over the safety plan in more detail. Some of the most important
elements to highlight are:

e Get a cell-phone and carry it with you. Have a working phone in every
room.

During an argument, avoid the bathroom and kitchen.

Develop code words or signals with children, friends, family and neighbors.
Save/Hide some cash in the event of an emergency.

Keep copies of important documents someplace safe.

Vary routes to and from work, school and home.

Avoid favorite places and stores where he might look.

Change locks, phone numbers, apartment, if possible.

Notify security officers, landlords, employers, neighbors about the EPO.
Circulate a photo of the defendant to people who can look out for him.
If confronted by defendant, remain calm, quiet and appeasing. Get to
safety quickly.

Referrals

Every victim advocate should have an arsenal of resources available.
Referrals should be offered as needed in an effort to avoid overloading a
potentially traumatized and sensitive person. It isimportant to remember to keep
the door open to a repeat call, especially if a victim is not ready to take a
particular referral at the time. Itis best for the advocate to try not to give the
victim one number too many, because when faced with a list of even 2 or 3
numbers, a victim may shut down and fail to make any calls at all. If she is only
able to take one number, make sure it is for the victim advocate that can best
assist her. She is more likely to call someone she has already talked to than call
someone new or even a whole new office. If she can take two numbers, make
sure the other is for a 24-hour hotline.
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The victim advocate’s voicemail should include the following information:

“If you are in immediate danger, call 911.”

¢ “Leave a number where it is safe to call you back.”

e “The number for the 24 hour hotline and shelter is ---- (or 1800-799-SAFE, if
no local hotline.)

e “l will return your call as soon as possible.”

Common referrals include:
Local jail, prosecutors and protection order divisions
Family violence detectives
Crime victim counselors
Crime victim compensation through the attorney general’s office
Local women’s shelters
Legal hotlines or legal service providers
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Crime Victim’s Rights

The Texas Code of Criminal Procedure dedicates an entire chapter to the
rights of crime victims. The code defines victim as “a person who is the victim of
sexual assault, kidnapping, aggravated robbery or who has suffered bodily injury
or death as a result of the criminal conduct of another” (Article 56.01). Each
assault family violence charge therefore has a high probability of falling within
the definition since most assault family violence cases involve bodily injury.
Sexual assault and kidnapping charges may also fall within the realm of family
violence cases (if the victim and defendant are legally considered “family”).
There are two subchapters in Chapter 56: crime victim’s rights and crime victim’s
compensation. Within subchapter-A, there are three main areas of focus:

¢ the rights afforded to victim’s of crime,

¢ the responsibility to inform victim’s of their rights, and
victim notification upon defendant’s release, parole, transfer or other
changes in the status of the offender.

What are “crime victim’s rights”?

The rights of crime victims are outlined in Article 56.02 of The Texas Code
of Criminal Procedure, a copy of which is found in the appendix of this manual.
This statute focuses on the victim’s right to be aware of and participate in the
legal system’s disposition of the criminal case as well as rights pertaining to the
return of property and setting of bail.

How does a victim find out about their rights?

The prosecuting attorney, whether in district or county court, has an
obligation to designate a person to serve as victim assistance coordinator in their
jurisdiction (Article 56.04). The coordinator is responsible for helping the victim
throughout the criminal process and making sure the victim is afforded the rights
granted in Article 56.02. The prosecuting attorney’s office is also responsible for
making sure that, no later than the tenth day after the date that an indictment
or information is returned against the defendant, the victim is informed of rights
and procedures under article 56.02 as well as provided with notice of the
procedural stages of prosecution.

In addition to the prosecuting agency, law enforcement also has an
obligation to provide the victim with written information and notice on the
criminal case. Article 56.07 outlines these responsibilities, which include supplying
the victim with information on emergency services, referrals to available social
services agencies, and rights regarding crime victim’s compensation
(subchapter B). Law enforcement is charged with providing this information to
the victim at the initial contact with victim or at the earliest possible time after
initial contact.
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What about victim notification when the offender is released?

According to Articles 56.11 and 56.12, the Texas Department of Criminal
Justice or the sheriff, depending on who has custody of the offender, must notify
the victim whenever a convicted offender is released, escapes or is transferred
to another facility.

What is the Crime Victim’s Compensation Fund?

The state’s Crime Victim’s Compensation Fund is covered in subchapter B
of Chapter 56. Itis a financial assistance program that helps eligible victims of
crime with certain expenses that are related to the crime. In family violence
situations, this may include relocation of the victim. The Crime Victim’s
Compensation Fund can play a critical part in providing options for victims of
family violence. The Fund is administered by the Office of the Texas Attorney
General, which receives money from offender-assessed court costs which are
generated by criminal convictions, court-ordered restitution, and federal grants.
Complete information on the Fund can be found on-line at
http://www.oag.state.tx.us/victims/cvc.shtml#benefits

Who qualifies for Crime Victim’s Compensation?

Not every person who is the victim of a crime is eligible for financial
compensation by the state. There are seven categories of people that qualify:

1. Aninnocent victim of crime who suffers physical and/or emotional

harm or death.

An authorized individual acting on behalf of a victim (agent).

3. A person who legally assumes the obligations or voluntarily pays

certain expenses related to the crime on behalf of the victim.

A dependent of a victim.

5. An immediate family member or household member related by blood

or marriage that requires psychiatric care or counseling as a result of

the crime.

An intervener who goes to the aid of the victim or a peace officer.

7. A peace officer, fire fighter, or individual whose employment includes
the duty of protecting the public.

N

B

o

What crimes are covered by Crime Victim’s Compensation?

Crimes involving “criminally injurious conduct,” which is defined as
“conduct that occurs or is attempted, poses a substantial threat of personal
injury or death and is, or would be, punishable by fine, imprisonment or death.”
These include:
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sex offenses,

kidnapping,

aggravated robbery,

assaultive offenses,

arson,

homicide and

other violent crimes in which the victim suffers physical or emotional harm
or death.

The following motor vehicle related crimes are also covered:

failure to stop and render aid,
driving while intoxicated (DWI),
manslaughter,

criminally negligent homicide,
aggravated assault,
intoxication manslaughter and
intoxication assault.

Any of these crimes may be a family violence offense depending on the
circumstances.

For example: DWI/DUI is not typically thought of as family violence offense.
However, in certain circumstances such an offense will be considered family
violence. If an intoxicated abuser is driving a vehicle and is following the victim
in her car, and he causes the victim to swerve off the road, injuring her or others,
or if he were to hit her car with his causing injury, then the victim is both a victim
of DWI and a victim of family violence. If the intent to drive her off the road can
be proven, then other charges may also be added.

You can find a complete listing of crime victim’s rights in
Article 56.02 of the Texas Code of Criminal Procedure.
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Criminal Charges in Family Violence

The Magistrate’s Order for Emergency Protection, otherwise known as an
Emergency Protective Order (EPO), is a short term protective order which may
be issued after an offender is arrested for an offense involving family violence.
There are several possible charges that can be filed against the offender that
are considered family violence offenses. The most common charges are:

A. Assault — Texas Penal Code 22.01

Assault is the most common complaint in violent intimate partner
relationships. Assaults without bodily injury or a complaint of pain are class C
misdemeanors, carrying a fine of up to $500, but no jail time. Assaults with bodily
injury and/or a complaint of pain are class A misdemeanors with possible jail time
of up to one year and a fine of up to $4000. If the offender has a previous family
violence assault conviction then a family violence offense will be enhanced to a
third degree felony carrying a punishment range of two to ten years and a fine
of up to $10,000. The elements of assault are:

A person...

1. intentionally, knowingly, or recklessly causes bodily injury to
another; or

2. intentionally or knowingly threatens another with serious bodily
injury; or

3. intentionally or knowingly causes physical contact, when the
person knows or should have known that the other will regard the
contact as offensive or provocative.

** Effective September 1, 2005 the list of offenses that will enhance a family
violence charge is expanded to also include Homicide, Kidnapping,
Aggravated Kidnapping, and Indecency with a Child, when such offense is
committed against a family member.

B. Aggravated Assault — Texas Penal Code 22.02

Most aggravated assaults are second degree felonies with possible jalil
time from two to twenty years and a fine of up to $10,000. The elements of
aggravated assault are:

A person...

1. intentionally, knowingly, or recklessly causes bodily injury to
another; or

41



2. intentionally or knowingly threatens another with imminent
bodily injury; or

3. intentionally or knowingly causes physical contact, when the
person knows or should have known that the other will regard the
contact as offensive or provocative; and

4. causes serious bodily injury; or

5. uses or exhibits a deadly weapon during the commission of the
assault.

C. Terroristic Threat — Texas Penal Code 22.07

A person commits the offense of terroristic threat if the person threatens to
commit an offense involving violence to a person or property with the intent to
place any person in fear of imminent serious bodily injury. This offense is a class B
misdemeanor and carries jail time of up to 180 days and a fine of up to $2,000.

**Effective September 1, 2003 the offense of Terroristic Threat becomes a class A
misdemeanor if the threat constitutes family violence.

D. Harassment — Texas Penal Code 42.07

Harassment is a class B misdemeanor with a possible punishment of up to
180 days in jail and a fine up to $2,000. The elements are:

A person...

1. initiated communication by phone or in writing and made a
comment, request or proposal that was obscene; or

2. threatened to inflict bodily injury to a person or to commit a
felony against a person or her property; or

3. conveyed a false report that another person had suffered death
or serious bodily injury when they knew the report to be false; or

4. repeatedly called a telephone number and let it ring or made
repeated phone calls to a telephone number anonymously or in a
manner reasonably likely to harass, annoy, alarm, abuse, torment,
embaurrass, or offend another; or

5. made a phone call and intentionally failed to hang up or
disengage the connection.

6. knew that someone else was using his phone to commit one of
the above, and

7. has the intent of harassing, annoying, alarming, abusing,
tormenting, or embarrassing another person.
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E. Stalking — Texas Penal Code 42.072

Stalking is a class A misdemeanor with possible jail time of up to one year
in jail and a fine of up to $4000. Stalking can be enhanced to a third degree
felony if the defendant has a previous stalking conviction. The elements of
stalking are:

1. a person engages in conduct more than once that is directed
at another person;

2. the actor knows or believes that the other person will find the
conduct to be threatening bodily injury or death of the person or a
member of their family or household, or damage the person’s
property;

3. causes the other person or a member of the other person’s
family or household to be placed in fear; and

4. would cause a reasonable person fear.

F. Violation of a Protective Order — Texas Penal Code §25.07

Violation of a protective order (including an EPO) is a class A
misdemeanor unless the defendant has:

a) previously been convicted two or more times of violating a protective
order;

b) has violated the protective order by committing an assault; or

c) has violated the protective order by stalking — in which case the
violation is a third degree felony.

The elements of a violation of a protective order are:

1. a person intentionally or knowingly violates a protective order by
2. committing family violence; or

3. committing an act of stalking; or

4. communicating directly or indirectly in a threatening or harassing
manner with someone protected by the order; or

5. communicating in any manner with a protected person except
through the person’s lawyer or someone appointed by the court, if
the order prohibits such communication; or

6. going within the distance specified in the protective order of the
residence, place of employment, business, child care facility,
residence or school where an adult or child protected by the order
resides, works or attends.
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Statutes Concerning Family Violence

Depending on the circumstances, their may be other charges that can
be considered family violence offenses. Below are the statutes for the above
offenses as well as other statutes found in the Texas Penal Code that may apply
in family violence cases.

8§ 46.04. Unlawful Possession of Firearm

(a) A person who has been convicted of a felony commits an offense if he
possesses a firearm:

(1) after conviction and before the fifth anniversary of the person's release
from confinement following conviction of the felony or the person's
release from supervision under community supervision, parole, or
mandatory supervision, whichever date is later; or

(2) after the period described by Subdivision (1), at any location other
than the premises at which the person lives.

(b) A person who has been convicted of an offense under Section 22.01,
punishable as a Class A misdemeanor and involving a member of the person's
family or household, commits an offense if the person possesses a firearm before
the fifth anniversary of the later of:

(1) the date of the person’s release from confinement following
conviction of the misdemeanor; or

(2) the date of the person’s release from community supervision following
conviction of the misdemeanor.

(c) A person, other than a peace officer, as defined by section 1.07, actively
engaged in employment as a sworn, full-time paid employee of a state agency
or political subdivision, who is subject to an order issued under Section 6.504 or
Chapter 85, Family Code, under Article 17.292 or Chapter 7A, Code of Criminal
Procedure, or by another jurisdiction as provided by Chapter 88, Family Code,
commits an offense if the person possesses a firearm after receiving notice of the
order and before expiration of the order.

(d) In this section, “family,” “household,” and “member of a household” have the
meanings assigned by Chapter 71, Family Code.

(e) An offense under Subsection (a) is a felony of the third degree. An offense
under Subsection (b) or (c) is a Class A misdemeanor.
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8 22.07. Terroristic Threat

(a) A person commits an offense if he threatens to commit any offense involving
violence to any person or property with intent to:

(1) cause a reaction of any type to his threat by an official or volunteer
agency organized to deal with emergencies;

(2) place any person in fear of imminent serious bodily injury; or

(3) prevent or interrupt the occupation or use of a building; room; place
of assembly; place to which the public has access; place of employment
or occupation; aircraft, automobile, or other form of conveyance; or

other public place;

(4) cause impairment or interruption of public communications, public
transportation, public water, gas, or power supply or other public service;

(5) place the public or a substantial group of the public in fear of serious
bodily injury; or

(6) influence the conduct or activities of a branch or agency of the
federal government, the state, or a political subdivision of the state.

(b) An offense under Subsection (a)(1) is a Class B misdemeanor.

(c) An offense under Subsection (a)(2) is a Class B misdemeanor, except that
the offense is a Class A misdemeanor if the offense:

(1) is committed against a member of the person’s family or household or
otherwise constitutes family violence; or

(2) is committed against a public servant.
(d) An offense under Subsection (a)(3) is a Class A misdemeanor, unless the
actor causes pecuniary loss of $1,500 or more to the owner of the building, room,

place, or conveyance, in which event the offense is a state jail felony.

(e) An offense under Subsection (a)(4), (a)(5), or (a)(6) is a felony of the third
degree.

(f) In this section:
(1) "Family" has the meaning assigned by Section 71.003, Family Code.

(2) "Family violence" has the meaning assigned by Section 71.004, Family
Code.
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(3) "Household" has the meaning assigned by Section 71.005, Family
Code.

(g) For purposes of Subsection (d), the amount of pecuniary loss is the amount of
economic loss suffered by the owner of the building, room, place, or
conveyance as a result of the prevention or interruption of the occupation or use
of the building, room, place, or conveyance.

8 42.07. Harassment

(a) A person commits an offense if, with intent to harass, annoy, alarm, abuse,
torment, or embarrass another, he:

(1) initiates communication by telephone, in writing, or by electronic
communication and in the course of the communication makes a
comment, request, suggestion, or proposal that is obscene;

(2) threatens, by telephone, in writing, or by electronic communication, in
a manner reasonably likely to alarm the person receiving the threat, to
inflict bodily injury on the person or to commit a felony against the person,
a member of his family or household, or his property;

(3) conveys, in a manner reasonably likely to alarm the person receiving
the report, a false report, which is known by the conveyor to be false, that
another person has suffered death or serious bodily injury;

(4) causes the telephone of another to ring repeatedly or makes
repeated telephone communications anonymously or in a manner
reasonably likely to harass, annoy, alarm, abuse, torment, embarrass, or
offend another;

(5) makes a telephone call and intentionally fails to hang up or disengage
the connection;

(6) knowingly permits a telephone under the person's control to be used
by another to commit an offense under this section; or

(7) sends repeated electronic communications in a manner reasonably
likely to harass, annoy, alarm, abuse, torment, embarrass, or offend
another.

(b) In this section:

(1) "Electronic communication" means a transfer of signs, signals, writing,
images, sounds, data, or intelligence of any nature transmitted in whole or
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in part by a wire, radio, electromagnetic, photoelectronic, or photo-
optical system. The term includes:

(A) a communication initiated by electronic mail, instant message,
network call, or facsimile machine; and

(B) a communication made to a pager.

(2) "Family" and "household" have the meaning assigned by Chapter 71,
Family Code.

(3) "Obscene" means containing a patently offensive description of or a
solicitation to commit an ultimate sex act, including sexual intercourse,
masturbation, cunnilingus, fellatio, or anilingus, or a description of an
excretory function.

(c) An offense under this section is a Class B misdemeanor, except that the
offense is a Class A misdemeanor if the actor has previously been convicted
under this section.

§ 42.072. Stalking

(a) A person commits an offense if the person, on more than one occasion and
pursuant to the same scheme or course of conduct that is directed specifically
at another person, knowingly engages in conduct, including following the other

person, that:

(1) the actor knows or reasonably believes the other person will regard as
threatening:

(A) bodily injury or death for the other person;

(B) bodily injury or death for a member of the other person's family
or household; or

(C) that an offense will be committed against the other person's
property;

(2) causes the other person or a member of the other person's family or
household to be placed in fear of bodily injury or death or fear that an
offense will be committed against the other person's property; and

(3) would cause a reasonable person to fear:

(A) bodily injury or death for himself or herself;
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(B) bodily injury or death for a member of the person's family or
household; or

(C) that an offense will be committed against the person's
property.

(b) An offense under this section is a felony of the third degree, except that the
offense is a felony of the second degree if the actor has previously been
convicted under this section.

(c) In this section, "family," "household," and "member of a household" have the
meanings assigned by Chapter 71, Family Code.

§ 22.01. Assault

(a) A person commits an offense if the person:

(1) intentionally, knowingly, or recklessly causes bodily injury to another,
including the person's spouse;

(2) intentionally or knowingly threatens another with imminent bodily injury,
including the person’'s spouse; or

(3) intentionally or knowingly causes physical contact with another when
the person knows or should reasonably believe that the other will regard
the contact as offensive or provocative.

(b) An offense under Subsection (a)(1) is a Class A misdemeanor, except that the
offense is a felony of the third degree if the offense is committed against:

(1) a person the actor knows is a public servant while the public servant is
lawfully discharging an official duty, or in retaliation or on account of an
exercise of official power or performance of an official duty as a public
servant; or

(2) A person whose relationship to or association with the defendant is
described by Section 71.0021(b), 71.003 or 71.005, Family Code, if it is
shown on the trail of the offense that the defendant has been previously
convicted of an offense under this chapter, Chapter 19, or Section 20.03,
20.04, or 21.11 against a person whose relationship to or association with
the defendant is described by Section 71.0021(b), 71.003, 71.005, Family
Code;

(3)a person who contracts with government to perform a service in a
facility as defined by Section 1.07(a)(14), Penal Code, or Section 51.02(13)
or (14), Family Code, or an employee of that person:
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(A) while the person or employee is engaged in performing
a service within the scope of the contract, if the actors
knows the person or employee is authorized by
government to provide the service; or

(B) in retaliation for or on account of the person’s or
employee’s performance of a service within the scope of
the contract; or

(4) a person the actor knows is a security officer while the officer is
performing a duty as a security officer.

(c) An offense under Subsection (a)(2) or (3) is a class C misdemeanor, except
that the offense is:

(1) a Class A misdemeanor if the offense is committed under Subsection
(a)(3) against an elderly individual or disabled individual, as those terms
are defined by Section 22.04; or

(2) a Class B misdemeanor if the offense is committed by a person who is
not a sports participant against a person the actor knows is a sports
participant either:

(A) while the participant is performing duties or responsibilities in the
participant’s capacity as a sports participant; or

(B) in retaliation for or on account of the participant’s performance
of a duty or responsibility within the participant’s capacity as a
sports participant.
(d) For purposes of Subsection (b), the actor is presumed to have known the
person assaulted was a public servant or security officer if the person was
wearing a distinctive uniform or badge indicating the person's employment as a
public servant or status as a security officer.
(e) In this section:
(1) Repealed
(2) Repealed
(3) “Security Officer” means a commissioned security officer as defined by

Section 1702.002, Occupations Code, or a noncommissioned security
officer registered under Section 1702.221, occupations code.
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(4) “Sports participant” means a person who participates in any official
capacity with respect to an interscholastic, intercollegiate, or other
organized amateur or professional athletic competition and includes and
athlete, referee, umpire, linesman, coach, instructor, administrator or staff
member.

f) For the purposes of Subsection (b)(2):

(1)a defendant has been previously convicted of an offense listed in
Subsection (b)(2) committed against a person whose relationship to or
association with the defendant is described by Section 71.0021(b), 71.003,
or 71.005, Family Code, if the defendant was adjudged guilty of the
offense or entered a plea of guilty or nolo contendere in return for a grant
of deferred adjudication, regardless of whether the sentence for the
offense was ever imposed or whether the sentence was probated and
the defendant was subsequently discharged from community supervision;
and

(2) a conviction under the laws of another state for an offense containing
elements that are substantially similar to the elements of an offense listed
in Subsection (b)(2) is a conviction of an offens